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No. 12,869 


IN THE 


United States Court of Appeals 


For the Ninth Circuit 


Sy 
$ 


RayMOND WRIGHT, 
Appellant, | 


VS. r 


UNITED StTaTEs OF AMERICA, i 
A ppellee. 
a 


BRIEF FOR THE UNITED STATES. 


JURISDICTION. 


This is an appeal from a judgment of the District 
Court for the Territory of Alaska, Fourth Division, 
sentencing the defendant to imprisonment for two 
years in the Federal] Penitentiary at McNeil Island, 
Washington. Said judgment was entered on the 22nd 
day of November, 1950 (Tr. of R. 7), pursuant to a 
jury trial and verdict of ‘‘Guiltv”’ (Tr. of R. 6) of the 
alleged crime of feloniously having in his possession 
and under his control a narcotic drug, to-wit, mari- 
juana, as charged in the indictment (Tr. of R. 3) based 
on Title 40, Chapter 3, Section 2 of the Alaska Com- 
piled Laws Annotated, 1949 (Volume 2, page 1104). 
Notice of appeal was filed the 27th day of November, 
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1950. The jurisdiction of the District Court was in- 
voked under the Act of June 6, 1900, Chapter 786, 31 
Stat. 322, as amended, 48 U.S.C., Section 101, like- 
wise constituting Title 53, Chapter 1, Section 1, Alaska 
Compiled Laws Annotated, 1949. The jurisdiction 
of this Court is invoked under Section 128 of the 
Judicial Code, as amended, 28 U.S.C., Section 225(a) ; 
now 28 U.S.C. New, Section 1291. 
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QUESTIONS RAISED. 


Whether evidence of prior similar acts of the de- 
fendant was properly admitted by the trial Court; 
whether the Court improperly refused to limit by 
instruction such evidence to the purposes for which it 
was introduced; and whether the Court wrongfully ex- 
eluded testimony, both on cross-examination of wit- 
nesses and direct examination of appellant, offered 
for the purpose of showing feeling and motive. 


STATEMENT OF THE CASE. 


On the 4th day of August, 1950, a group of law en- 
forcement officials comprised of representatives of the 
United States Marshal’s office, the United States 
Treasury Department, and the office of Special In- 
vestigation of the Military, searched the premises of a 
local building known as the ‘‘Club 69’’, located in the 
outskirts of Fairbanks, Alaska, pursuant to a search 
warrant issued for that purpose. The search was made 
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for narcotics. During the search sixteen marijuana 
filled cigarettes, bound together with a rubber band, 
were found behind an overstuffed chair located in the 
living room of the ‘‘Club’’, one pocket-sized tobacco 
can was found in a cabin situate immediately behind 
the ‘‘Club 69’’ and three tobacco cans were found in 
the grass approximately three or four feet west of 
the southernmost cabin located on the premises. The 
contents of the tobacco tins were examined by a chem- 
ist and found to be marijuana. The defendants, Ray- 
mond Wright and his wife, Vernestine Wright, were 
arrested and later indicted for the crime of feloni- 
ously possessing and having under their control a 
nareotie drug, to-wit, cannabis sativa indica, commonly 
referred to by the name of ‘‘marijuana’’. 


During the course of the trial, the Government in- 
troduced into evidence the sixteen marijuana cigarettes 
and the marijuana residue of the tobacco tins. The 
Government was unable to produce the cans for the 
reason that the Treasury Agent’s six-year-old hoy 
destroyed them during his absence. The defendants, in 
their opening statement, asserted as their theorv of 
defense a general denial of the allegations of the Gov- 
ernment with the added proposition that if narcotics 
had been found in or about the premises of the ‘‘Club 
69’’, its public status stripped from its owners or man- 
agers the full responsibility in terms of possession 
and control of everything contained thereon or therein. 
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ARGUMENT. 
1. 


EVIDENCE OF PRIOR SIMILAR ACTS OF THE DEFENDANT WAS 
PROPERLY ADMITTED BY THE TRIAL COURT. 

This appellee is fully in accord with appellant’s 
statement of the law that evidence of offenses other 
than those charged in the indictment are inadmissible 
to prove or tend to prove the truth of any charge con- 
tained in the indictment. More formally stated in 
Johnson v. United States, 22 Fed. (2d) 1, Judge Bean 
of this Court stated: 

‘The general rule is unquestioned that, when a 
defendant is put on trial for one offense, evidence 


of a distinct offense unconnected with Aroy laid in 
the indictment is not admissible.’’ 


supporting which the Court set forth various authori- 
ties, including Smth v. United States, cited in appel- 
lant’s brief, page 3. However, Judge Bean continues 
to say: 
“While this is the general rule, the exceptions are 
so numerous that it has been said: ‘It is difficult 
to determine which is the more extensive, the doc- 
trine or the acknowledged exceptions.’ ”’ 


The judge continues in his opinion with the state- 
ment ‘‘evidence which is relevant is not rendered inad- 
missible because it proves or tends to prove another 
and distinct offense’’, for which general knowledge he 
cites numerous authorities. Again: Simpkins v. 
United States, 78 Fed. (2d) 594, at page 598, wherein 
the Court said: 


‘This is not to say that in all cases evidence of 
other crimes and collateral matters are to be ex- 
eluded because not contended in an indictment, as 
there are a number of well recognized exceptions 
to the rule. Thus, where the motive or special in- 
tent of the defendant is an clement in the crime 
charged against him, or it otherwise becomes nec- 
essary to show his purpose, knowledge or design, 
evidence of similar transactions are admissible if 
not too remote in point of time.’’ 


At bar, the appellee’s cause before the trial Court 
was premised in chief upon the evidence of narcotics 
lawfully seized from the premises of the ‘‘Club 697’. 
The ‘‘Club 69’’ was occupied by the appellant, Ray- 
mond Wright, and his wife, Vernestine Wright. (Tr. 
of R. 148, 144, 156, 157, 168, 184, 185.) As is inherent 
in cases of this type and as so set forth in the Court’s 
instructions, the Government was obliged to prove that 
the defendants feloniously and knowingly had_ pos- 
session of and under their control a narcotic drug, to- 
wit, marijuana. Knowledge, therefore, was a material 
allegation. Considering now the relatively strong 
likelihood of inferences raised against circumstantially 
proved possession and control by owners or managers 
of a public place, it was indispensable to the Gov- 
ernment’s case that a showing be made dealing directly 
with the knowledge of the defendant. It was for this 
reason, namely, to dispe] such a strong inference of 
accident or non-responsibility solely by reason of own- 
ing or managing a public place, particularly in view of 
the appellant’s absence during the seizure, that the 
Government saw fit to introduce evidence that on oc- 
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casions immediately prior to the date on which the 
search warrant was executed and served the appel- 
lant, Raymond Wright, had, in, fact, knowingly pos- 
sessed, used and sold narcotics similar to the type 
found during the search. In support of apellee’s 
contention of the admissibility of such evidence, refer- 
ence is made to Wigmore’s Code of Evidence (3rd 
Ed.), Volume 2, Section 301, page 193, et seq., setting 
forth the general principles governing such a proposi- 
tion, wherein Professor Wigmore states that the ‘‘use 
of evidence of former offienses involves the other gen- 
eral mode of showing knowledge, namely, the use of 
external circumstances like ‘a priori’ to have produced 
knowledge’’. The following passages in Wigmore cite 
authorities dating back to 1846, bearing out the rule as 
he states it. That Courts have consistently recognized 
the showing of knowledge and intent by other similar 
acts (or of offenses) to be a well recognized excep- 
tion of the general rule is amply borne out by the fol- 
lowing decisions: 
Bonelle v. United States, 53 Fed. (2d) 997: 
‘‘Eividence of other similar offenses is competent 
to show guilty knowledge, notice, or intent.” 


Breedin v. Umted States, 73 Fed. (2d) T78: 
# * * Tt ig well settled that, as bearing upon the 
question of intent, purpose, design, or knowledge, 
evidence of similar transactions occurring at or 
about the same time is competent.” 


Stubbs v. United States, 1 Fed. (2d) 837 
(C.C.A. 9th C., rehearing denied) : 

Syllabus: In prosecution for selling narcotic 
drugs without having registered and paid 
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special tax, witness to whom alleged unlawful 
sale was made was properly permitted to 
testify to previous sales made by defendant, 
in order to show that defendant was person 
required to register. 


Casey v. United States, 20 Fed. (2d) 752 
(C.C.A. 9th C., rehearing denied) : 

Syllabus: Testimony relating to acts uncon- 
nected with sale of morphine specifically al- 
leged held admissible to show that defendant 
was person dispensing narcotics and required 
to register. 


in this case, Judge Dietrich said: 
‘‘The only ones (assignments) seriously argued 
cover testimony relating to acts and circumstances 
which it is contended are unconnected with the al- 
leged sale on December 31st, and relate to of- 
fenses not charged; but all of it directly or indi- 
rectly tended to show that on December 31st de- 
fendant was dealing in and Uspensing narcottes, 
and also that defendant was a person required to 
register; hence, it was relevant.’’ (Italics ours.) 


Caldwell v. Umted States, 78 Fed. (2d) 282: 

Sylabus: Evidence of similar transactions is 
admissible under certain ciremustances as 
bearing on question of intent, purpose, de- 
sign, or knowledge. 


Sargent v. Umted States, 35 Fed. (2d) 344 
(C CeAS 9th-C.): 

Sylabus: In prosecution of physician for sell- 
ing morphine sulphate, evidence of previous 
sales was admissible. 
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in this case, the Court cites: 
Thompson v. United States, 288 Fed. 196; 
William v. United States, 294 Fed. 682; 
Casey v. United States, supra. 


McFarland v. United States, 65 Fed. (2d) 74 
(C.C.A. 9th C.): 

Syllabus: In prosecution for unlawful pur- 
chase of morphine, bindles of narcotics pur- 
chased on several occasions prior to defend- 
ant’s arrest held admissible. 


Innumerable additional authorities could be listed 
supporting the admissibility of such evidence. Fur- 
ther, there seems no room to doubt that Courts have 
generally applied the recognized exceptions of the rule 
to all varieties of cases notable among which are 
possession violations, fraud, and false pretense cases. 
In view of this wealth of support, appellee contends 
that the trial judge did not err in admitting evidence 
in the case at bar of other acts of the defendant show- 
ing and tending to show knowledge and design, even 
though the acts evidenced thereby may incidentally 
have been erimes. Counsel’s argument that the names 
of the purchasers were not made known has httle 
merit as it could hardly be said that a failure of identi- 
fication of all the parties to a witnessed transaction 
strips entirely the relevancy of such witnesses’ state- 
ment concerning the substance of the transaction. 


The only remaining question concerning this assign- 
ment, as gleaned from appellant’s brief, deals with 
the order of proof consistent with good court prac- 
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tices, suggested by counsel’s citing in his points and 
authorities, page 2, a portion of the case Smith v. 
Umted States, 10 Fed. (2d) 787-788, settine forth a 
rule that on cross-examination of accused the defend- 
ant’s denial of matters entirely collateral with the 
matters with which he was charged bound the prose- 
cution, and it was error to allow the prosecution to 
offer rebuttal evidence that the defendant had been 
so engaged. In the first place, in the case at bar the 
record fails to show wherein the prosecution offered 
any rebuttal evidence of the appellant’s engagement 
in any matter, which statement of failure is strength- 
ened by the absence of any reference to any part of the 
record supporting appellant’s position. The rule seems 
well stated concerning the order of proof in Wig- 
more’s treatise, Section 307, Volume 2, page 207, 
wherein Professor Wigmore states that ‘‘Intent in 
virtually all offenses is material and is therefore a part 
of the case to be proved in chief; and that unless 
the precise defense be disclosed in advance the prose- 
cution may in fairness assume that intent may come 
into issue.’’ Closely analogous, of course, to intent is 
the precise defense be disclosed in advance the prose- 
Suchmisea part of the case to be proved ince, it 
seems to the appellee that appcellant’s citations would 
more appropriately apply to the situation wherein the 
prosecution offered rebuttal evidence to matters tes- 
tified to by the defendant with the effect of impeach- 
ing his credibility and otherwise attacking his charac- 
ter which would uot, prenised alone on such proposi- 
tions, be at issue and, accordingly, not subject to 
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attack. Appellee, therefore, respectfully urges that no 
meritorious assignment is raised on this point. 


JU, 


THE TRIAL COURT DID NOT IMPROPERLY REFUSE TO LIMIT 
BY INSTRUCTION THE EVIDENCE OF PRIOR SIMILAR ACTS 
TO THE PURPOSES FOR WHICH SUCH WAS INTRODUCED. 
Concerning next appellant’s assignment of error 
in what he claims was the failure in duty of the Court 
to instruct the jury and limit the evidence to the pur- 
pose for which it was intended, he has referenced his 
brief with Transcript of Record, pages 245, 246 and 
247, wherein the court apprised counsel for the ap- 
pellant that the instruction about to be given would 
limit the finding of fact of guilt to a day certain 
named in the Indictment, to-wit, the 4th day of 
August, and in addition to which the Court invited 
appellant to present any instruction in mind for con- 
sideration. Referring now to the instruction given by 
the Court (‘T. of R. 249, Instruction I-a), wherein the 
following language appears: 
‘“From the above the jury will note that the pos- 
session of a narcotic drug mentioned in the in- 
dictment must be known to a defendant at the 
time and place mentioned in said indictment in 
order that he or she may be guilty of the crime 
charged.’’ 


Appellee can conceive of no stronger language in- 
structing the jury as to the time element than the di- 
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rect statement made by the Court in its instructions. 
Further, appellee contends that as a result of consid- 
erable search in the authorities dealing with this sub- 
ject, very little discussion by the Courts was found 
indicating a practice of, let alone a mandate for, spe- 
cific instructions exhaustively covering the purpose 
for which the adinission of such evidence may be con- 
sidered. The general theorv of the law seems well 
established that under the rule of multiple admissi- 
bility, evidence which is relevant and material as tend- 
ing to prove the issues before a court is admissible 
unless rejectable for specific reasons. The propositions 
of theory upon which the rules of evidence are neces- 
sarily premised are generally inherently incapable of 
being expressed in terms understandable by jurors 
for which reason the Jaw has left the question of ad- 
missibility or non-admissibility to the discretion of 
the trial Court and the higher Courts for review, quite 
evidently not being content to rely upon a juror sift- 
ing the wheat from the chaff by a yardstick of ex- 
planation given to him in terms often beyond his ex- 
perience. Certainly, in the case at bar the trial Court’s 
simple, definite and direct instruction as to time and 
place seem adequate, both as to authority precedent 
and legal theory, and is, therefore, worthy of honor. 


For authority supporting appellee’s position in this 
assignment attention is respectfully directed to the 
following: 
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Federal Rules of Criminal Procedure, Rule 
No. 30, U.S.C.A., Title 18, page 22, entitled 
“Instructions | 
‘“At the close of the evidence or at such earlier 
time during the trial as the court reasonably 
directs, any party may file written requests that 
the court instruct the jury on the law as _ set 
forth in the requests. At the same time copies 
of such requests shall be furnished to adverse 
parties. The court shall inform counsel of its 
proposed action upon the requests prior to their 
arguments to the jurv, but the court shall in- 
struct the jury after the arguments are com- 
pleted. No party may assign as error any por- 
tion of the charge or omission therefrom unless 
he objects thereto before the jury retires to con- 
sider its verdict, stating distinctly the matter to 
which he objects and the grounds of lis objec- 
Bon, oe “Cinticsroune.) 
23 Corpus Juris Secundum, page 944: 
“As a general rule, where the court has m- 
structed generally as to the issues, 1f accused 
desires a particular instruction or an instruction 
upon a particular phase of the case, he should 
submit it with a proper request that it be given, 
otherwise a failure to give it is not error, * * *” 


citing numerous authorities in support of such rule. 


Referring again to appellant’s reference in his 
brief (page 2) wherein he cites Transcript of Record, 
pages 245, 246 and 247, in support of his statement 
that the Court refused to instruct the jury hmiting 
the evidence to the purpose for which it was intro- 
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duced, appellee cites a portion of the language of 
the transcript appearing on those pages, bearing on 
this point: 

“Mr. Hurley. Even in the cases where other 
crimes are admissible, it is only admissible for 
absolutely one purpose and—— (Interrupted). 

The Court. Jf you have an instruction to 
present, I will consider tt. 

Mr. Hurley. J haven’t any and I haven’t had 
time to prepare any. I didn’t know—this kind 
of came up suddenly. 

The Court. Was there any other point that 
you wanted to know about? 

Mr. Hurley. And they can convict on that 
other evidence ? 

The Court. It simply tells them that there 
must be—they must find that on the 4th day 
of August they had marijuana out there; on the 
4th; not any other day. 

Mr. Hurley. It is not any time before the 
(Interrupted). 

The Court. No, no, just the one date. 

Mr. Hurley. Could I have about a 15-minute 
recess before I argue? 

The Court. I will give you 10 minutes.”’ 
(Itahies ours.) 


The only possible inference suggesting any un- 
fairness would be Mr. Hurley’s statement ‘‘* * * 
and I haven’t had time to prepare any * * *’’ which 
lacks merit for the two reasons that the objection- 
able evidence complained of was offered in its en- 
tirety during the Government’s case in chief and 
certainly appellant’s counsel had ample time, having 
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been put on notice before he proceeded with his case 
and considerably before the jury would be charged, 
to present any instruction he desired; and there is 
no showing in the above set forth language that ap- 
pellant requested any time within which to prepare 
an instruction, assuming that he had a prayer of an 
excuse for not having done so before the time the 
Jury would normaliy be charged. 


Joe 


NO COMPETENT OR RELEVANT EVIDENCE WAS PROPERLY 
OFFERED BY THE APPELLANT AND REFUSED ADMISSION 
BY THE TRIAL COURT. 

Appellee agrees that the general law and support- 
ing decisions consistently show that as concerns wit- 
nesses, such may properly be questioned concerning 
matters tending to show bias and prejudice towards 
any of the parties. In qualification of this general 
rule, it seems equally well established that the trial 
judge may properly limit such evidence to the fact 
itself and may exclude excursions into details. 


State v. McCann, 47 Pac. 443: 
“The remaining questions were directed to oc- 
eurrences between the deceased and the defend- 
ants, relating to altereations over road matters, 
and the part that the witness took therein. The 
objection was properly sustained to these ques- 
tions. The witness had already testified he was 
a friend of the deceased, and the court informed 
counsel for the defendants that he might interro- 
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gate the witness as to what feeling he had, 
friendly or unfriendly, toward the defendants, 
and this was all the defendants were entitled to 
show.’’ (Itahes ours.) 


Also, State v. Constantine, 93 Pac. 317: 

“The fact that such civil action had been begun 
was material on the question of the credibility 
of the witness as it tended to show he had more 
than the usual interest in the result of the erim- 
inal prosecution against the appellant, but all 
that was material was proven when. the fact itself 
was admitted by the witness.’’ (Italics ours.) 


Certainly the record shows that the trial Court 
allowed the appellant to far exceed the bounds nor- 
mally permitted by Courts in showing the bias or 
prejudice, if any existed, of the prosecuting witness. 
(Tr. of KR, 170, 171, 172, 179, 180, 181, 200, 201.) As 
the fact itself was many times brought out to the 
Jury, appellant’s only reasonable complaint could be 
that an exhaustive discussion, including proof of the 
matters which he claims relevant to show motive and 
bias, could be offered for impeachment purposes and 
it is well settled that such an offer must contain a 
proper foundation, which appellant failed to offer, 
probably because of impossibility, there having been 
no indictment, let alone conviction, for impeachment 
purposes. Accordingly, the trial court was justified 
in placing some limitation on appellant’s pursuit of 
this subject. For a more detailed treatment of this 
proposition appellee respectfully directs attention to 
the Government’s brief filed with this Court as a 
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companion case involving the same appellant and 
the same assignment, No. 12,868. 


CONCLUSION. 


For the reasons aforementioned, appellee respect- 
fully prays that the jury verdict and sentence in the 
ease at bar not be disturbed. 


Dated, August 6, 1951. 


Evererr W. Hepp, 
United States Attorney, 
Husert A. GILBERT, 
Assistant United States Attorney, 


Fourth Judicial Division, Territory of Alaska, 


Attorneys for Appellee. 


Service by receipt of copy of the 
foregoing brief of appellee is hereby 
acknowledged, this 27th day of July, 

1951. 
(Signed) Julien A. Hurley, 
Attorney for Appellant. 


